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IN THE COURT OF  ADDL. SESSIONS JUDGE(FTC)
 SONITPUR :: TEZPUR

PRESENT:   SMTI CR GOSWAMI
             ADDL SESSIONS JUDGE ( FTC ) 
             SONITPUR :: TEZPUR

     S  ESSIONS CASE NO. 117 OF 2008  
CORRESPONDING TO GR CASE NO 562 of 2008

U/S   302   OF IPC  

              STATE OF ASSAM

                    -   VERSUS -         

    
1. Md Abdul Kasem,
2. Md Nur Islam, 
3. Md Abdul Rahman & 
4. Md Abdul Rahim.    .. ..   Accused persons.   

                
Appearance

Mr KR Adhikari, Ld. Addl. PP  : For the State.

 Mr R Gohain, Ld Advocate    : For the accused persons.

Date of framing charge      :         02-08-2008

Date of evidence : 24-09-2008, 20-11-2008, 
                                                                               05-01-2009, 07-03-2009,
                                                                               28-07-2009, 11-12-2009,

10-04-2012. 
                             
Date of argument     :  07-05-2012

Date of judgment             :        21-05-2012
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J  U  D  G  M  E  N  T

1. The prosecution case in brief is that on 16-04-2008 at about 8/9 PM 

while Wahab Ali was returning from Bahbera Centre some miscreants committed 

murder by stabbing him on neck. The dead body of Waheb Ali was lying near the 

house of Sri Nirmal Sadhu and his bicycle was lying at a distance of 6/7 ‘nol’. 

Accordingly, Msstt Joygun Nessa, wife of Wahab Ali lodged an FIR at Missamari 

Police Station. 

2. On the basis of the FIR police registered a case, started investigation 

and after completion of investigation submitted charge sheet against the accused 

persons under section 302/34 of IPC.

3. The accused persons appeared before the Court  of the SDJM(S), 

Tezpur  but  as  the offence is  exclusively  triable  by the court  of  Sessions,  the 

learned SDJM(S) committed the case to the court of Sessions, Sonitpur, Tezpur. 

On being transferred the case for disposal, the accused persons appeared before 

this court and faced trial. Charge was framed against the accused persons under 

section 302 of IPC. Charge was read over and clearly explained to the accused 

persons to which they have pleaded not guilty and claimed for trial.

4. In course of hearing, prosecution has examined as many as eleven 

witnesses  including the MO & IO.  The  accused persons are  examined under 

section 313 CrPC.

5. After hearing both sides, as the accused persons are not acquitted 

under section 232 Cr PC, defence evidence is called for, but the accused persons 

declined to adduce evidence by.
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6. Heard argument from both sides.

POINTS FOR DETERMINATION :

1. Whether  on  16-04-2008  the  accused 
persons committed murder by intentionally  
causing the death of Waheb Ali ?

          DECISION & REASONS THEREOF

7. To succeed in a case of Section 302 IPC, the prosecution must prove 

that --

  (i)   The death of a human being has actually taken place

(ii) such death has been caused by, or in consequence of, the  

act of the accused.

(iii) such act was done with the intention of causing death;  

or  it  was  done  with  the  intention  of  causing  such  bodily  

injury as :-

(a)   The accused knew to be likely to cause death, or  

(b)  was sufficient  in  the ordinary  course of  nature to  

cause death; or the accused caused death by doing an  

act known to him to be so imminently dangerous that it  

must  in  all  probability  cause  (a)  death;  or  (b)  such 

bodily injury as is likely to cause death,  the accused 

having no excuse for incurring the risk of causing such  

death or injury.
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8. In  the  case  in  hand,  according  to  FIR,  on  16-04-2008  some 

miscreants caused death of Waheb Ali. Post Mortem examination j on the dead 

body of Waheb Ali was performed by PW1 Dr. GM Das on 17-04-2008 at about 

11.45 PM at Kanaklata Civil Hospital, Tezpur. The defence has also not denied the 

death of Waheb Ali on the date of occurrence. Therefore, without any hesitation, it  

can be safely held that Waheb Ali died on 16-04-2008. So, now we have to see 

how Waheb Ali  died or  whether  Waheb Ali  died due  to  any act  done by the 

accused  persons.  To  arrive  at   a  judicial  findings  in  this  aspect  we  have  to 

analysis the evidence adduced by the prosecution witnesses. 

9. The medical officer who is examined as PW1 has stated that at the 

time of  post  mortem examination,  he found  the  injuries  on  the  dead body of 

Waheb Ali as follows: 

“Rigor mortis present. Wearing clothes are stained with 

blood.  Whole body looks extremely pale due to heavy blood 

loss.

 

Injuries:

1. Sharp  cut  injury  8”x4”x4”  over  right  side  of  the 
neck. Right carotid vessels all muscles are cut.

2. Sharp  cut  injury  over  the  chin  4”x2”X2”  with 
fracture mandible.

3. Sharp cut injury left side of forehead 3”x2”x2” with 
fracture of  right  frontal  bone.  Intracranial  haemorrhage 
right cerebrum is seen.

4. Three sharp cut injury over left  side of  the neck 
3”x2”x4” size. Left carotid vessels and other structure are 
cut. 

5. Sharp cut injury left side of shoulder 8”x4”x3” size.

6. Sharp cut injury occipital region of scalp 3”x2”x2” 
size  with  fracture  of  occipital  bone.  Intracranial 
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haemorrhage of cerebellar is seen. 

7. Sharp cut injury right shoulder 2”x1”x1”.

8. Sharp  cut  injury  left  hand  6”x2”x3”  size  with 
amputation of left thumb. 

All injuries are antemortem in nature.” 

As  per  his  opinion,  cause  of  death  was  due  to 

harmorrhage shock sustained by the deceased as a result of 

multiple  sharp  cut  injuries  over  grievous  areas  of  the  body 

causing heavy blood. 

Therefore, now we have to see how those injuries were sustained by 

the deceased. 

10. The informant who is the wife of the deceased is examined as PW2. 

PW2 has stated that about eight months ago, some quarrel took place in between 

the deceased and his brothers. At about 7 PM her husband died. The accused 

persons forcibly took away her son and forced to marry the daughter of accused 

Kasem, but, they failed. As the accused persons failed to perform the marriage, in 

between her son Hazarat and daughter of accused, out of grudge the accused 

persons assaulted her husband Waheb. On the date of occurrence, while Waheb 

Ali was returning from Bahbera Centre, the accused persons assaulted him near 

the house of Nirmal Sadhu.

In cross-examination,  PW2 has admitted that she did not see the 

occurrence. She has further admitted that she did not mention the name of the 

accused persons in the FIR. She was informed about the occurrence by Lengera, 

son of Nirmal Sadhu, and one Nayab Ali. She has denied that she stated before 

the IO that about one year ago, her son eloped the daughter of accused Kasem. 
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She has further admitted that as they did not allow the daughter of Kasem to stay 

in their house, they had to pay an amount of Rs. 5000/-. She has denied that she 

did not state before the IO that a quarrel took place in between the accused and 

her  husband,  and  the  accused  persons  compelled  Hazarat  Ali  to  marry  the 

daughter  of  accused  Kasem,  but,  as  the  marriage  was  not  performed  out  of 

grudge, the accused persons assaulted Waheb Ali.  She has admitted that she 

suspected the accused persons regarding the death of her husband. 

11. The son of PW1 Md Hazarat Ali is examined as PW3. He has stated 

that on the night of  occurrence at about 7 PM, his father was killed by some 

miscreants while  he was returning from Bahbera Centre.  One man by named 

Budhiram informed the matter in his house. Then he along with Abdul Hye went to 

the place of occurrence. They found the bicycle of his father lying in the place of 

occurrence. They saw the injury caused by the pointed iron rod used for fishing, 

on the right side of the chest of his father. Seeing the dead body, he became 

unconscious. Police recovered the said weapon at the place of occurrence. 

In his cross-examination,  he has admitted that he did not saw the 

occurrence. The dead body was found near a ‘beel’ which was used for fishing by 

the people. The said fishing weapon M Ext.1 is generally available in the house of  

the fishers. His mother lodged the FIR and the FIR was written as per dictation of  

his mother. In the FIR, it was mentioned that some miscreants killed Waheb. He 

has admitted that in the FIR, it was not mentioned that his father was killed by the 

‘joong’ which was used for fishing. He as further stated that he could not say what  

was written in Ext.3(inquest). 
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12. PW4- Md Abdul Hye is the elder brother of the deceased. He has 

stated in his examination-in-chief that Hazarat Ali and Suruj Bhuyan informed him 

that somebody assaulted one person and the said person was lying near their 

house. Hazarat Ali also informed him that his father was not present at home and 

hence, he was to be  contacted by telephone. Accordingly, he rang up Hazarat by 

telephone,  but,  nobody  received  the  same.  Then  he  informed  the  matter  to 

Hussain and Abdul Salam and went to the place of occurrence along with Hazarat 

and Suruj Bhuyan. At the time of occurrence, they found the bicycle of Waheb. 

Thereafter Suruj Bhuyan recovered the dead body of Waheb Ali. Joygun Bibi the 

wife of Waheb followed them to the place of occurrence and she also identified 

her husband. Thereafter, Joygun Bibi lodged the FIR at the Police Station and 

police made inquest on the dead body and also recovered one piece of pointed 

iron rod on the shirt of the deceased. He has exhibited the said pieces of pointed 

iron rod as M Ext.1. He has further stated that there was an illicit relationship in 

between  Hazarat  Ali,  son  of  Waheb Ali  and  daughter  of  accused Kasem Ali. 

Hazarat Ali eloped the girl and relating to that affect, a ‘village mel’ was called for.  

But, they failed to arrive at any decision. Ultimately, accused Kasem filed a case 

at Missamari Police Station. In that case police called Waheb and compromised 

the matter and directed Waheb to pay an amount of Rs.5000/- for marriage of the 

girl. Though Waheb offered the amount, but, accused Kasem refused to accept 

the same. Since then, enmity crop up between the parties and their visiting terms 

also ended. 

In his cross-examination, he admitted that he did not see the assault 

on Waheb. He has admitted that the materials just like M Ext.1 may be found in 

the  houses of  any other  also.  He has further  stated  that  he could  not  say if  

accused Kasem threatened Waheb to kill. 
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13. The aforesaid Suruj Bhuyan is examined as PW5. He has stated that 

on the night of occurrence, at about 8 PM while he was returning home from his 

work, he heard that somebody was killed. He went to inform the matter to VDP 

Secretary, but, as he did not find him he informed the  matter to Md Abdul Hye, 

PW4. Abdul Hye accompanied him to the place of occurrence. He could not say 

who killed Waheb and he even could not say if any quarrel took place in between 

accused and the deceased. This witness is declared hostile by the prosecution.  

In his cross-examination by defence, he has stated that he has no 

knowledge regarding any relationship in between the son of deceased and the 

daughter of accused Kasem. 

14. One Mamruj Ali is examined as PW6. He is an independent witness. 

He has stated in his examination-in-chief that on the  night of occurrence at about 

9.30 PM while he was at home, hearing hulla at road, he came out from his house 

and saw a gathering there. He heard there that somebody killed Waheb. Police 

came to the place of occurrence and took the dead body. 

15. The younger brother of the deceased Md Joynal Abedin is examined 

as PW7. He has stated in his examination-in-chief that on the night of occurrence 

he was at Nagaon. At about 8.30 PM he was informed by Abdul Hye that Waheb 

Ali  was  killed  while  he  was  returning  home  from  Bahbera  Centre.  Then  he 

returned home by night and came to know that the dead body was taken by the 

police. Then, he went to the police station and saw the dead body. On the next 

morning, the dead body was sent for Post Mortem examination and he put his 

signature in the inquest. After return of the dead body, he noticed that the accused 

persons were not available at home and after about one months three days, they 
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surrendered before the Police. He has further stated that the son of the deceased 

wanted to elope the daughter of accused Abdul Kasem and relating to that matter,  

‘village mel’ was called for on several times. In the ‘mel’ the villagers tried to settle 

the matter by performing the marriage between the parties, but guardians of the 

parties, did not agree for that. The deceased was willing to bear the expenses of 

the marriage, but, the accused did not accept the same. Police took his signature 

in the seizure list, but, did not show him any seized articles. 

In his cross-examination he has admitted that he did not state before 

the police that the accused persons were not available at home when the dead 

body was returned after Post Mortem examination and after one months three 

days, they surrendered before the Court. He has further admitted that he did not 

state before the IO that the villagers wanted to perform the marriage in between 

the son of the deceased and the daughter of accused Kasem, but, the parents did 

not  agree to same. He has further  stated that  on 22-05-2007,  accused Abdul 

Kasem filed a case against them at Missamari Police Station and police called 

them during the investigation of that case. He has denied the suggestion that out 

of grudge of filing that case, they filed this case against the accused persons. 

16. PW8 Smti Dhaneswari Bhuyan is an independent witness. She has 

stated in her examination-in-chief that on the night of occurrence at about 7 PM 

while she was preparing food, she heard a sound. Thereafter, seeing the running 

of some people, she made hue and cry. Then, her husband asked some boys to 

inquire about the sound. The said boys informed that the dead body of Waheb Ali 

was lying there. 

In her cross-examination she has stated that she could not say how 

Waheb died. 
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17.  One  Lal  Babu  Pande  who  was  a  blacksmith  by  profession  is 

examined as PW9. He has stated in his examination-in-chief that about one year 

ago, one customer gave an order for one Jathi (joong of iron rod). Such type of 

‘joong’ generally  used for  fishing.  He prepareded the joong as per  order.  (He 

identified the person who gave the order showing the accused Nur Islam on the 

dock.) He has confirmed that M Ext 1 is the said joong which was made by him. 

He has further stated that he saw the said joong at Gorubandha Police Out Post. 

Police show him the said joong and asked him whether  he had prepared the 

same. He identified the same at the Out Post.  

In his cross-examination he has stated that he did not identify the 

accused persons in TIP. He has further stated that in M Ext. 1 a piece of pipe was 

connected, but, that piece was not made by him and he even did not connect that 

piece  of  pipe  with  the  joong.  He  could  not  say  how that  piece  of  pipe  was 

connected along with the joong.  He has further  admitted that  there is  no any 

specification mark to show that M Ext.1 was made by him. Other blacksmith can 

also made such type of joong. 

18. The writer of the FIR Md Abdul Jalil is examined as PW10. He has 

stated that on 16-04-2008, on the request of Joygun Nessa he wrote the FIR and 

read out the same to her. She put her thumb impression on the said FIR. 

In his cross-examination he has stated that the FIR was written in his 

house at about 8 PM. He has no personal knowledge about the occurrence. 

19. The investigating officer Sri Kumud Sharma is examined as PW11. 

He has stated that during investigation he seized one iron joong which was lying 
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near the dead body. 

20. From the discussion of the evidences adduced by the prosecution 

witnesses, it is found that none of the prosecution witnesses had seen the alleged 

occurrence.  They  only  saw  the  dead  body  of  Waheb  Ali.  According  to  the 

witnesses, one joong was lying near the dead body and the same was seized by 

the police. Son of the deceased, PW3 Hazarat Ali, has stated in his examination-

in-chief that he saw one injury on the right side of the chest of the deceased which 

may be caused by the joong which are generally used for fishing. But, the other 

witnesses, has not stated anything regarding such type of injury on the chest of 

the  deceased.  The  medical  officer,  PW1,  who  performed  the  Post  Mortem 

examination  on  the  dead  body  of  the  deceased  has  also  not  supported  the 

statement of PW3 that the deceased sustained any injury on his chest. According 

to the medical  officer,  he found as many as eight  injuries on the body of  the 

deceased. Amongst those injuries, injury No 1 is over the right side of the neck, 

injury No 2 is over the chin, injury No 3 over the left side of forehead, injury No 4 

is over the left side of the neck, injury No 5 is left side of shoulder, injury No 6 over 

occipital region of scalp, injury No 7 is right shoulder and injury No 8 is amputation 

of left thumb. Therefore, the statement of PW3 is not supported either by any oral  

evidence or by medical evidence. 

Regarding  the  recovery  of  the  iron  joong,  PW  9  who  was  a 

blacksmith  has  stated  that  the  iron  joong  MExt.1  was  made  by  him  as  per 

direction of accused Nur Islam. He identified the accused at the dock. According 

to him before his deposition in the Court, one day the said M Ext.1 was shown to  

him by the police. PW 9 has admitted that in M Ext.1 another piece of pipe was 

connected, but, that piece was not made by him and he did not connect that piece 
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with M Ext.1. He has further admitted that there was not any specification mark in 

the M Ext.1 to show that said piece was made by him. He further admitted that the 

other blacksmiths can also make such type of iron joong. He has further admitted 

that he did not identify accused Nur Islam in any TIP conducted by the IO. He 

identifies accused Nur Islam only for the first time in the Court. 

21. Situated  thus,  it  is  revealed  from  the  evidence  of  PW9  that  he 

prepared one iron joong as per order of accused Nur Islam, but, the iron joong 

which is exhibited as M Ext.1 is connected by another piece of pipe which was not 

made by him and  also  not  connected  by him.  Admittedly,  there  was  not  any 

specification mark to show that the said piece of iron joong was made by PW9. 

The said iron piece was shown to him by IO at  the police Station before his 

depositition at the Court. But, yet the police did not conduct TIP for identification of 

the  accused  person.  Hence,  without  any  corroboration,  only  on  the  basis  of 

evidence adduced by PW9, it cannot be said that the M Ext.1 was made by PW9 

as per order of accused Nur Islam. Further, not admitting, but, for argument shake 

if we accept that PW9 made the iron joong as per order of Nur Islam, but, on the 

body of the deceased no injury was found which was caused by iron joong. If any 

injury caused by iron joong, then it must be a pointed wound, but, as per medical 

report, all the injuries are sharp cut injury. None of the injury was caused by any 

pointed weapon. 

Further, the prosecution witnesses in their evidence have stated that 

prior  to  this  alleged  occurrence,  relating  to  the  marriage  of  the  daughter  of 

accused Kasem Ali with the son of the deceased, some disputes arose between 

the parties  and hence,  they have suspected the accused persons as killer  of 

Waheb  Ali.  But,  suspicion  cannot  take  the  place  of  proof.  The  prosecution 

witnesses may suspect the accused persons that they involved in the death of 
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Waheb Ali. But, the prosecution witnesses have failed to proof that the accused 

persons caused any injury on the person of Waheb Ali for which Waheb Ali died. 

22. In view of the foregoing discussions, it  is held  that the prosecution has 

failed  to  prove  any case against  the  accused persons beyond all  reasonable 

doubt. Therefore, the accused persons are acquitted and set at liberty forthwith.

 

23. Seized articles, if any, be destroyed in due course of law.

24. The bail bonds with sureties of the accused persons be extended for 

another period of six months from today under section 437 A Cr PC.

25. Furnish  a  copy of  this  judgment  to  the  District  Magistrate,  under 

Section 365 of the CrPC.

Given under my hand and Seal  of  this  Court  on this  21st  day of 

May, 2012.           

                                                                 
                                                                            Smti CR Goswami
                                                                                           Addl Sessions Judge (FTC)
                                                                                                    Sonitpur, Tezpur
Dictated & corrected by me :-

      Smti CR Goswami
Addl Sessions Judge (FTC)
       Sonitpur, Tezpur  

                                         
 Typed by me :-

Pori Das. Steno.


